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EUROPEJSKI OBSZAR GOSPODARCZY

URZAD NADZORU EFTA

Zaproszenie do zglaszania uwag zgodnie z art. 1 ust. 2 cze¢$¢ I protokolu 3 do Porozumienia o
Nadzorze i Trybunale w sprawie sprzedazy akcji Sementsverksmidjan nalezacych do panstwa
(sprawa nr 56694 — dawna sprawa nr 47824)

(2005/C 117/07)

Na mocy decyzji 421/04/COL z dnia 20 grudnia 2004 r., zamieszczonej w jezyku oryginatu na stronach
nastepujacych po niniejszym streszczeniu, Urzad Nadzoru EFTA rozpoczal postepowanie zgodnie z art. 1
ust. 2 cze$¢ I protokotu 3 do Porozumienia pomigdzy Pafstwami EFTA w sprawie ustanowienia Urzedu
Nadzoru i Trybunatu Sprawiedliwosci (Porozumienia o Nadzorze i Trybunale). Rzad Islandii zostal poinfor-
mowany w drodze kopii wymienionej decyzji.

Urzad Nadzoru EFTA niniejszym wzywa umawiajgce si¢ strony Porozumienia EOG i zainteresowane strony
do przestania uwag w sprawie $rodka, o ktérym mowa, w ciggu jednego miesiagca od publikacji niniejszego
zawiadomienia na adres:

Urzad Nadzoru EFTA
35, rue Belliard/Belliardstraat 35
B-1040 Brussels

Wymienione uwagi zostang przekazane rzadowi Islandii. Zainteresowane strony przekazujace uwagi moga
wystapi¢ z odpowiednio umotywowanym pisemnym wnioskiem o objecie ich tozsamosci poufnoscia.

STRESZCZENIE
Procedura

Pismem od Misji Islandii przy Unii Europejskiej z dnia 19 sierpnia 2003 r. wladze Islandii powiadomity
Urzad zgodnie z art. 1 ust. 2 czg$¢ I protokotu 3 do Porozumienia o Nadzorze i Trybunale o zamiarze
sprzedania nalezacych do panstwa akcji Sementsverksmidjan (zwane dalej Iceland Cement). Whadze Islandii
podpisaly porozumienia w sprawie sprzedazy dnia 2 pazdziernika 2003 r., przed podjeciem przez Urzad
decyzji w sprawie notyfikacji.

Opis $rodka pomocowego

Przed wejSciem na islandzki rynek importera cementu z Danii w 2000 r., Iceland Cement miatl w rzeczy-
wisto§ci monopol na rynku cementu. W wyniku pojawienia si¢ nowej konkurencji Iceland Cement
doswiadczyt trudnosci gospodarczych i zaczat odnosi¢ straty. W tym $wietle nalezy postrzegaé sprzedaz
przedsiewziecia, bedacego w catkowitym posiadaniu panstwa.

Dnia 12 marca 2003 r. rzad opublikowal w gazecie Morgunbladid zawiadomienie o przetargu na zakup
100 % swojego udzialu w Iceland Cement. Przed uplywem terminu dnia 28 marca 2003 r. przedtozonych
zostato pig¢ ofert. Oferty zostaly ocenione przez niezaleznego eksperta wzigwszy pod uwage pieé kryte-
riéw: ceng¢ zakupu, wplyw na konkurencj¢ na islandzkim rynku budowlanym, kondycje finansows oferenta,
wizje spotki w przysztosci, doSwiadczenie w zarzadzaniu oraz znajomo$¢ rynku. Rzad rozpoczal nego-
cjacje w sprawie sprzedazy akgji Iceland Cement nalezacych do panstwa z oferentami, ktérzy zostali uznani
za przedstawiajacych najlepsze oferty, grupa inwestoréw, ktéra stworzyta Islenskt Sement ehf, pod warun-
kiem, ze produkcja cementu bedzie kontynuowana.
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Ten sam niezalezny ekspert zostal poproszony o oceng wartosci Iceland Cement. W ocenie zostalo stwier-
dzone, ze w przypadku spdtki bedacej w sytuacji finansowej, w jakiej jest Iceland Cement, najbardziej
akceptowang metoda oceny byloby ustalenie wartosci likwidacyjnej. Wynikiem byt ujemny kapital wlasny
oceniony na ISK [...] (w poréwnaniu do wartosci ksiggowej kapitalu wlasnego Iceland Cement w wyso-
kosci ISK [...] dnia 31 marca 2003 r.). Ponadto koszty zwigzane z rozbidrkg i oczyszczeniem zakladu
przemyslowego znajdujacego si¢ w Akranes zostaly ocenione na ok. ISK [...]. Zaliczajac t¢ sume do zobo-
wigzan, ujemny kapital wlasny wynosit ISK [...].

Na podstawie powyzszej oceny spotka zostala sprzedana w oparciu o nastgpujace porozumienia:

Iceland Cement i miasto Arkanes zawarly dnia 31 lipca 2003 r. porozumienie., zgodnie z ktérym prawa
wlasnosci do wszystkich parceli w Akranes nalezacych do Iceland Cement zostaly od dnia 1 sierpnia 2003
r. przeniesione na miasto Akranes. Po prywatyzacji spotki dnia 2 pazdziernika 2003 r. miasto Akranes i
Iceland Cement podpisaly pie¢ porozumien na 25 lat w odniesieniu do réznych parceli, na ktérych
odbywala si¢ produkcja cementu przez spétke. Jedno z nich zawierato klauzule méwiaca, ze jesli produkcja
cementu mialaby zosta¢ wstrzymana na ciagly okres wynoszacy 24 miesigce, Iceland Cement musiatby na
whasny koszt przeprowadzi¢ rozbiér magazynu na materialy.

Dnia 2 pazdziernika 2003 r. Ministerstwo Przemystu podpisalo w imieniu Rzadu Islandii porozumienie o
zakupie akji z Islenskt Sement ehf. Na podstawie tego porozumienia rzad, posiadacz 100 % akeji Iceland
Cement Ltd. o warto$ci nominalnej wynoszacej ISK [...], sprzedal je Islenskt Sement ehf. w cenie ISK [...].

Tego samego dnia, tj. 2 pazdziernika 2003 r., Iceland Cement i Ministerstwo Finanséw Islandii podpisali
umowe kupna, na podstawie ktorej Ministerstwo nabylo mienie i aktywa spotki w Reykjavik, biurowiec
spotki w Akranes (z wyjatkiem jednego i pét pigtra) oraz akcje i obligacje innych spélek nalezace do
Iceland Cement, w cenie ISK [...]. Zgodnie z umowa Iceland Cement moze zatrzymal cz¢$¢ sprzedanego
mienia, uzywa¢ go do wlasnych dzialan przemystowych i zwréci¢ go Ministerstwu Finanséw nie pdZniej
niz dnia 31 grudnia 2011 r. Spélka nie placi za to prawo uzytkowania. Do dnia 31 grudnia 2009 r.
Iceland Cement ma prawo do ponownego kupna powyzej wspomnianego mienia, ktére zostalo sprzedane,
za calkowita ceng wynoszaca ISK [...] ze stala roczng stopa procentowa wynoszacy [...] % od dnia 1
sierpnia 2003 r.

Chociaz wladze Islandii byly zdania, ze transakcja nie bedzie si¢ wigzala z pomocy panistwa, gdyz sprzedaz
zostata dopelniona zgodnie z przepisami rozdzialu 18B Wytycznych na temat pomocy panstwa, poinfor-
mowaly o niej Urzad.

Ocena

Urzad wyraza watpliwosci, czy zgloszone $rodki nie stanowia pomocy panstwa, jak twierdza wladze
Islandii. Urzad poddaje w watpliwos¢ stosowalno$¢ rozdzialu 18B w omawianym przypadku, poniewaz
panstwo nie sprzedawalo jedynie gruntu i budynkéw, ktére do niego naleza, ale swoje akcje w przedsigw-
zigciu, ktore posiada w 100 %, z dodatkowym warunkiem kontynuowania dzialan spélki. Ponadto na tym
etapie nie mozna stwierdzi¢, czy wiladze Islandii kierowaly si¢ zasada inwestora w warunkach gospodarki
rynkowej w celu przeprowadzenia omawianej prywatyzacji.

Pomimo tego dwie procedury ustanowione w rozdziale 18B Wytycznych, na podstawie ktorych mozna
przypuszczal, ze nie doszto do pomocy panstwa podczas sprzedazy, moga analogicznie pomdc w okres-
leniu, czy pomoc zostala przyznana, czy nie.

Zgodnie z przepisami rozdzialu 18B.2.1 Wytycznych sprzedaz gruntu i budynkéw jest z definicji przepro-
wadzana zgodnie z wartoscia rynkows, i w zwiazku z tym nie stanowi pomocy panstwa, jesli jest przepro-
wadzana wedlug wystarczajaco dobrze naglosnionej, otwartej i bezwarunkowej procedury licytacyjnej. W
omawianym przypadku nie mozna utrzymywad, ze spelnione zostaly powyzej wspomniane warunki
sprzedazy przeprowadzanej zgodnie z wartoscig rynkowa.

W zakresie, w jakim nie jest stosowana otwarta i bezwarunkowa procedura licytacyjna, rozdzial 18B.2.2
Wytycznych ustanawia alternatywna procedure, ktora zaklada, ze nie doszto do pomocy panstwa: warto$é
ustalona przez niezaleznego rzeczoznawce majatkowego na podstawie ogdlnie akceptowanych wskaz-
nikéw rynku przed sprzedaza stanowi minimalng cen¢ kupna, ktéra moze by¢ uzgodniona bez przyzna-
wania pomocy panstwa.
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W omawianym przypadku niezalezny rzeczoznawca majatkowy ocenil warto$¢ Iceland Cement po
wylonieniu partnera negocjacyjnego za pomocg procedury przetargowej, ale przed sprzedaza spotki.
Chociaz spétka zostala sprzedana na zasadzie kontynuacji prowadzenia dzialalnosci, rzeczoznawca osza-
cowal jej warto$¢ likwidacyjna. Z zasady nie mozna przypuszczad, ze warto$¢ dzialajacej spotki, nawet jesli
w danej chwili przynosi straty, jest rowna jej wartodci likwidacyjnej, ktéra jest oparta na zalozeniu, ze
dzialalno$¢ zostanie zaprzestana. Ponadto watpliwosci budzi wycena niektérych aktywow Iceland Cement
w celu ustalenia wartosci likwidacyjnej sp(')lki Z tych powoddéw na obecnym etapie nie mozna ocenié, czy
warto$¢ likwidacyjna spétki odpowiadala jej wartosci rynkowej.

Jesli warto$¢ rynkowa 100 % akcji Iceland Cement nalezgcych do paristwa by}aby wyzsza niz cena, ktorg
zaplacit za nie Islenskt Sement ehf., pafistwo sprzedaloby spétke ponizej jej ceny rynkowej. Doszioby do
zaangazowania zasobow panstwowych w rozumieniu art. 61 ust. 1 Porozumienia EOG, poniewaz panstwo
uzyskatoby nizszy przychéd, niz ten, ktéry uzyskalby prywatny podmiot gospodarczy dzialajacy na zasa-
dach rynkowych. Jesli Ministerstwo Finansow Islandii zaplaciloby wyzsza cene, niz warto$¢ rynkowa
aktywéw ponownie zakupionych od Iceland Cement, réwniez zuzyte zostalyby zasoby panstwowe.
Jednakze pomimo tego, ze panistwo tego samego dnia lecz w réznych porozumieniach bylo zaréwno
sprzedawcy, jak i nabywcg tych konkretnych aktywéw, nie doszloby do pomocy pafistwa, jesli cena
aktywow pozostala taka sama w przypadku obu transakgji.

Ponadto panstwo rezygnuje z dochodu w przypadku powstrzymania si¢ od otrzymania wynagrodzenia od
Iceland Cement za korzystanie ze swoich aktywéw w Reykjaviku?. Stanowi to zasoby panstwowe w rozu-
mieniu art. 61 ust. 1 Porozumienia EOG.

Pafistwo rezygnuje rowniez z dochodu w wyniku straty przychodéw, w przypadku gdy Iceland Cement
skorzysta z ceny ponownego zakupu aktywow w Reykjaviku za ceng ponizej ich wartosci rynkowe;j.

Jesli zostanie ustalone, ze omawiane transakcje nie zosta}y przeprowadzone na warunkach zgodnych z
rynkiem, a zatem Ze zaangazowane zostaly zasoby panstwowe, Iceland Cement iflub Islenskt Sement ehf.
odniostyby korzy$¢ w rozumieniu art. 61 ust. 1 Porozumienia EOG. Staloby si¢ tak poniewaz albo ich
koszty zostalyby zmniejszone, albo otrzymaliby za aktywa ceng, ktéra bylaby wyzsza niz ich wartosé
rynkowa.

Kazda korzy$¢ przyznana Iceland Cement, ktérej wynikiem jest zmniejszenie kosztéw, ktére spétka
musialaby normalnie ponies$¢, stawia ja w lepszej pozycji konkurencyjnej w stosunku do innych uczest-
nikéw rynku dzialajacych na islandzkim rynku cementu, ktérzy nie odnoszg takiej korzysci, i zgodnie z
tym prowadzi do zaklécenia konkurencji. Kazda korzysé przyznana konsorcjum inwestorow [slenskt
Sement ehf, przynajmniej w odniesieniu do konkurencji z innymi grupami inwestoréw, ktorzy uczestni-
czyli w procedurze przetargowej ogloszonej przez rzad Islandii w celu nabycia akcji, prowadzi réwniez do
zakl6cenia konkurencji.

Biorac pod uwage, Ze bezposredni konkurent Iceland Cement na islandzkim rynku to przedsigwzigcie
majace siedzib¢ w innym panstwie bedacym strona Porozumienia EOG, ktére przywozi cement z innych
panstw EOG do Islandii, oraz ze nabyciem akcji Iceland Cement Ltd. nalezacych do panstwa zainteresowani
byli inwestorzy majacy siedzib¢ w innych panstwach EOG, $rodek ma wplyw na wymiang handlowa
migdzy umawiajgcymi si¢ stronami Porozumienia EOG w rozumieniu art. 61 ust. 1 Porozumienia EOG.

Whnioski

Urzad wyraza watpliwosci, czy zgloszona sprzedaz akeji Iceland Cement Ltd. nalezacych do panstwa nie
stanowi pomocy panstwa w rozumieniu art. 61 ust. 1 Porozumienia EOG. Jesli $rodki zaangazowane w
proces prywatyzacji stanowia pomoc panstwa, Urzad musiatby oceni¢ ich zgodno$¢ z funkcjonowaniem
Porozumienia EOG. W konsekwencji Urzad jest zobowiazany do wszczgcia oficjalnej procedury dochodze-
niowej przewidzianej w art. 1 ust. 2 czg$¢ I protokolu 3 do Porozumienia o Nadzorze i Trybunale.
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EFTA SURVEILLANCE AUTHORITY DECISION
No 421/04/COL
of 20 December 2004

on the sale of the Icelandic State’s shares in Sementsverksmidjan (Iceland)

THE EFTA SURVEILLANCE AUTHORITY,

Having regard to the Agreement on the European Economic Area ('), in particular to Articles 61 to 63 and
Protocol 26 thereof,

Having regard to the Agreement between the EFTA States on the establishment of a Surveillance Authority
and a Court of Justice (3, in particular to Article 24 thereof as well as Article 1(2) in Part I and Article 4(4)
in Part II of Protocol 3 thereof,

Having regard to the Authority’s Guidelines (*) on the application and interpretation of Articles 61 and 62
of the EEA Agreement,

Whereas:

I. FACTS
1. Procedure

Pursuant to Article 1(3) in Part I of Protocol 3 to the Surveillance and Court Agreement (hereinafter:
Protocol 3), the Icelandic authorities notified the sale of the State’s shares in Sementsverksmidjan hf. (herei-
nafter referred to as Iceland Cement) by letter dated 19 August 2003 from the Icelandic Mission to the
European Union, forwarding a letter from the Ministry of Finance dated 19 August 2003, received and
registered by the EFTA Surveillance Authority (hereinafter: the Authority) on 19 August 2003.

By letter dated 29 August 2003, the Authority acknowledged receipt of the notification and reminded the
Icelandic authorities of their obligation under Article 1(3) in Part I of Protocol 3 not to put the proposed
measures into effect until the Authority’s examination of the notification had resulted in a final decision.

The Icelandic authorities provided further documentation on the notification with letters from the Icelandic
Mission to the European Union of 22 September 2003 and 9 October 2003, forwarding letters from the
Ministry of Finance dated 17 September 2003 and 3 October 2003, respectively.

On 10 October 2003, the Authority sent a request for additional information to the Icelandic authorities,
which was answered by a letter from the Icelandic Mission to the European Union of 12 November 2003
forwarding a letter from the Ministry of Finance dated 7 November 2003.

In its letter of 27 November 2003, the Authority informed the Icelandic authorities that, since the Icelandic
authorities signed the sale agreements in October 2003, the notified measure was put into effect and
constituted a breach of the standstill obligation. Accordingly, the procedure regarding unlawful aid, as laid
down in Section III of Part II of Protocol 3, was applicable.

The Authority sent new information-requests with letters dated 27 February 2004 and 4 June 2004. The
Icelandic authorities replied by letters from the Icelandic Mission to the European Union of 4 May 2004
and of 7 September 2004, respectively, forwarding two letters of the Ministry of Finance of the same dates.

(") Hereinafter referred to as ,the EEA Agreement”.

(%) Hereinafter referred to as ,the Surveillance and Court Agreement”.

(}) Procedural and Substantive Rules in the Field of State Aid — Guidelines on the application and interpretation of
Articles 61 and 62 of the EEA Agreement and Article 1 of Protocol 3 to the Surveillance and Court Agreement,
adopted and issued by the EFTA Surveillance Authority on 19 January 1994, published in O] 1994 L 231, EEA
Supplements 03.09.1994 No 32, last amended by the Authority’s Decision No 371/04/COL of 15 December 2004,
not yet published, hereinafter referred to as ,the Guidelines”.
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Two meetings between representatives of the Authority and the Icelandic authorities to discuss the notifica-
tion were held in the framework of a package meeting which took place in Reykjavik on 26 May 2004
and at an ad hoc meeting in Brussels on 7 July 2004.

On 4 November 2004, the Authority sent a letter to the Icelandic authorities explaining its doubts concer-
ning the non-State aid character of the notified measures. It also requested further information which was
missing in the case. The Icelandic authorities commented on this letter and responded by letter from the
Ministry of Finance dated 30 November 2004.

2. Description of the notified measure: the sales process of Iceland Cement

Until the entry in 2000 of an importer of cement from Denmark into the Icelandic market, Iceland Cement
had enjoyed a de facto monopoly in the market for cement. As a result of the new competitive situation,
Iceland Cement experienced economic difficulties and started cumulating losses. The sale of the underta-
king, wholly owned by the State, has to be seen against this background.

On 12 March 2003, the Government published an announcement in the newspaper Morgunbladid calling
for a tender to purchase 100 % of its shares in Iceland Cement. Offers had to be submitted by 28 March
2003. Additionally, the Government announced the tender on the website of MP Verdbréf, a privately held
authorized securities firm which had been appointed to monitor the selection procedure for a purchaser of
the shares. A press release was submitted to the Icelandic main media, television and radio. No announce-
ment was made at international level.

Five criteria were to be taken into account in the selection procedure: (1) the suggested purchase price,
(2) the description and evaluation on the effect of sale on the competition in the Icelandic construction
market, (3) the financial strength and description of financing provided by the bidder, (4) the future vision
of the operation of the factory as well as (5) the managerial experience and knowledge of the market which
the factory operates in. The offers received were to be ranked and allocated points according to how well
MP Verdbréf thought they scored on each criterion. For each offer, the scored points were to be given diffe-
rent weights for each criterion (30 % for suggested purchase price, 25 % for effect on competition, 20 %
for financial strength, 15 % for future vision of the operation of the factory and 10 % for managerial expe-
rience).

Five offers were made and evaluated by MP Verdbréf who ranked them in accordance with the total score
obtained. Following meetings between the Executive Committee on Privatisation, MP Verdbréf and the
different bidders, the scores of each group were amended. MP Verdbréf considered that the offer that origi-
nally got the third score was the best purchase offer () taking into account the explanations given. The
Government initiated negotiations for the sale of the State’s shares in Iceland Cement with this group of
investors (?), which created [slenskt Sement ehf for the purpose of acquiring the State’s shares. Following
the tender, negotiations for the sale of the State’s shares were initiated with the bidder selected. A condition
for the sale was that cement production should continue.

MP Verdbréf was also requested to assess the value of Iceland Cement. MP Verdbréf stated that for a
company in a financial situation like Iceland Cement, establishment of the liquidation value would be the
most generally accepted valuation method. Consequently, MP Verdbréf revalued Iceland Cement Ltd’s
equity taking into consideration the possible price for its assets and how much of the receivables could
possibly be collected. The outcome was a negative equity estimated at ISK [...] million (compared to the
book value of Iceland Cement’s equity of ISK [...] million as of 31 March 2003). The monetary value of
the liquidated assets was consequently not expected to be sufficient to cover all of Iceland Cement’s debt.
In addition, another independent expert, Almenna Verkfadistofan hf., had estimated that all the costs asso-
ciated with the demolition and cleaning of the factory plant at the site in Akranes would amount to
approx. ISK [...] million. With this sum included as a liability, the negative equity amounted to ISK [...]
million. MP Verdbréf accordingly estimated on 30 April 2003 that the costs would amount to the negative
sum of ISK [...] million, including the demolition and cleaning of the plant area, should the company be
closed down and liquidated.

() It should be mentioned that this bidder obtained the best mark for the criteria ,managerial experience and knowledge
of the market which the factory operates in” and ,financial strength”.

(%) The investment group was made out of Framtak fjarfestingarbanki hf, Bjérgun ehf., BM Valld ehf and originally Stey-
pustodin, which was later replaced by the Norwegian company Norcem AS.
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Against this background, the company was sold based on the following agreements:

Iceland Cement and the Township of Akranes concluded an agreement on 31 July 2003 based on which
title to all lots of Iceland Cement in Akranes were transferred to the Township of Akranes as of 1 August
2003. This was necessary in view of the imminent privatisation since the ownership of the land used by
the company in the municipality of Akranes had not been clarified ().

Following the privatisation of the company, on 2 October 2003, the Township of Akranes and Iceland
Cement Ltd signed five 25-year rental agreements for different lots of land on which the cement produc-
tion of the company is located. One of the agreements had a clause stating that, if cement production were
to cease for a continuous period of 24 months, Iceland Cement would have to demolish the materials
storage at its own expense.

On 2 October 2003, the Ministry of Industry, on behalf of the Government of Iceland, signed a Share
Purchase Agreement with [slenskt Sement ehf. On the basis of this Agreement, the State, owner of 100 %
of the shares in Iceland Cement for a nominal value of ISK [...], sold them to Islenskt Sement ehf for a
price of ISK [...].

According to Article 5 of the Share Purchase Agreement, the Government of Iceland shall purchase some
assets from Iceland Cement in a separate agreement. As indicated in Section 3 of Article 5, the purchase
price for these assets shall be ISK [...]. The payment shall, if necessary, be in the form of paying the debts
which are secured with the said assets to free them from any lien and encumbrances. Pursuant to Section 5
of Article 5, ,the purchaser [i.e. the Government of Iceland] shall use the purchase price to pay the outstanding
debts of the company”.

On the same date, 2 October 2003, Iceland Cement and the National Treasury of Iceland signed a Purchase
Contract on the basis of which the Treasury purchased the properties and assets of the company in Reyk-
javik, the office building of the company in Akranes with the exception of one and half floors, and the
shares and bonds owned by Iceland Cement in other companies, for the price of ISK [...] million. As stated
in Article 5 of the Purchase Contract, Iceland Cement may keep a part of the sold properties in Reyk-
javik (3, use them for purposes of its own industrial operations and return them to the National Treasury
no later than 31 December 2011. Iceland Cement pays for all maintenance and improvements to these
properties but does not pay any compensation for this right of use. According to Article 6 of the Purchase
Contract, until 31 December 2009, Iceland Cement has the right to re-purchase the abovementioned sold
properties in Reykjavik for a total price of ISK [...] million with a fixed annual interest of [...] % as of 1
August 2003.

It follows from the above that there are two undertakings involved in these transactions: Iceland Cement,
the company sold by the State, and Islenskt Sement ehf, the consortium of shareholders which acquired
the State’s shares in Iceland Cement.

Although the Icelandic authorities held the view that no State aid would be involved in the transaction
because the sale, in their opinion, had taken place in accordance with Chapter 18 of the State Aid Guide-
lines (hereinafter: the Guidelines) on the sales of land and buildings, they notified it to the Authority. The
Icelandic authorities have stated during the preliminary phase that the overall sales price corresponds to
the market value of the company without regard to the economic disadvantage of the special obligations
of the buyer. In their opinion, special obligations (clearing obligation of the site in Akranes) further offset
the purchase price ().

II. APPRECIATION
1. Procedural requirements

Pursuant to Article 1(3) in Part I of Protocol 3 to the Surveillance and Court Agreement, ,the EFTA Surveil-
lance Authority shall be informed, in sufficient time to enable it to submit its comments, of any plans to grant or alter
aid (...). The State concerned shall not put its proposed measures into effect until the procedure has resulted in a final
decision.”

) According to the information provided by the Icelandic authorities, the land where the company was situated in
Akranes Eelonged to the township which had put it at the disposal of the State following the establishment of the
company. There was however no documentary record of this property right.

() Two cement storage tanks, cement delivery/packaging building, stairs and hallway, cement pipe casing, fence and
gate, steel silo with accompanying equipment, air co Eressors, dryer and electric equipment in a storage shed by the
dock, quayside crane, piping in cement pipe casing, vehicle scale and accompanying computer equipment.

(*) The Icelandic authorities’ letter to the Authority of 26 November 2004.
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Although the Icelandic authorities submitted a notification by letter dated 29 August 2003 on the planned
sale of the State’s shares at Iceland Cement, the signature of the abovementioned agreements by the
Icelandic authorities put any possible State aid measure granted on the basis of these agreements into effect
before the Authority had taken a final decision on the notification.

For this reason, any State aid granted in the framework of this transaction constitutes unlawful State aid
within the meaning of Article 1(f) in Part Il of Protocol 3, that is, new aid put into effect in contravention
of Article 1(3) in Part I of the same Protocol.

2. State aid assessment
Article 61(1) of the EEA Agreement reads as follows:

,Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between Contracting Parties, be incompatible with the functioning of this Agreement.”

Thus, in order for a measure to be considered State aid within the meaning of Article 61(1) of the EEA
Agreement, the following cumulative conditions must be fulfilled: it must constitute a selective advantage
in favour of certain undertakings, be granted through State resources and affect competition and trade
between the Contracting Parties to the EEA Agreement.

Chapter 18B of the Authority’s State Aid Guidelines lays down certain procedures related to public authori-
ties’ sales of land and buildings. If these procedures are followed, there is a presumption that no State aid is
involved in the sale. The Authority questions the applicability of Chapter 18B to this case since the State is
not merely selling land and buildings which it owns, but its shares in a 100 % owned undertaking with the
supplementary condition of continuing the operations of the company.

Furthermore, at this stage, it cannot be determined whether the market investor principle laid down in
Chapter 20 of the Guidelines has been followed, since it is uncertain as to what extent the State has taken
into account other considerations beyond the mere economic return of the transaction during the negotia-
tion process (i.e. the consequences of a closure for the local economy of Akranes, its the effects on compe-
tition, etc.) and whether the price obtained in the sale corresponded to the market value of the company.

Notwithstanding the above, the principles laid down in Chapter 18B of the Guidelines concerning sales
procedures, could, by analogy, give an indication to determine whether it can be presumed that no State
aid has been involved in the sale.

(a) State resources

In accordance with the provisions of Chapter 18B.2.1 of the Guidelines, a sale of land and buildings follo-
wing a sufficiently well-publicised, open and unconditional bidding procedure, comparable to an auction,
where the best or only bid is accepted, is by definition a sale at market value and consequently does not
contain any State aid.

In the case in question, it cannot be maintained that the abovementioned conditions for the sale to be
completed at market value, were fulfilled. The offer was not sufficiently well publicised, since it was only
announced in the Icelandic newspaper Morgunbladio (as well as on the website of MP Verdbréf) and gave
bidders 14 calendar days to present their offers. The Guidelines require that the offer is repeatedly adver-
tised over a reasonably long period (two months or more) in the national press, estate gazettes or other
appropriate publications and through real-estate agents addressing a broad range of potential buyers, so
that it can come to the notice of all potential buyers. The sale did not follow an unconditional bidding
procedure since the buyers were not free to acquire the land and buildings and to use them for their own
purposes. Furthermore, the bidding procedure was not designed to find the economically best offer for
acquiring the State’s shares, but only to select a future buyer with whom the price and other conditions of
the sale could be negotiated afterwards.

Against this background, it cannot be concluded that the provisions of Chapter 18B.2.1 of the Guidelines
have been complied with.
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To the extent an open and unconditional bidding procedure is not applied, Chapter 18B.2.2 of the Guide-
lines establishes an alternative procedure that presumes that no State aid is involved. According to these
provisions, the value established by an independent asset valuer on the basis of generally accepted market
indicators prior to the sale, constitutes the minimum purchase price that can be agreed upon without gran-
ting State aid.

In the case in question, an independent asset valuer, MP Verdbréf, estimated the value of Iceland Cement
after a negotiation partner was selected by means of the tender procedure, but before the company was
sold. Although the company was sold as a going concern, i.e. on the condition of continuation of the
operations, MP Verdbréf estimated its liquidation value. In principle, the value of a company in operation,
even if it currently is making a loss, cannot be assumed to be equivalent to its liquidation value, which is
based on the supposition that operations will cease. The estimation of some of the assets of Iceland
Cement, for the purpose of establishing the liquidation value of the company, is questionable. In particular,
the factory buildings and machinery in Akranes were valued at zero since it was considered that assets
specialised for cement production could not be sold to third parties if operations were to be terminated.
Nevertheless, these assets certainly have a value for an acquirer who is willing to continue operation of
cement production, a condition imposed by the Icelandic State for the sale of its shares. In the view of the
Authority, it is not clear to what extent the valuation of the real estate repurchased by the National Trea-
sury of Iceland, reflects their market value.

The Icelandic authorities decided to base the sales negotiations on the liquidation value of the company,
which originally corresponded to the negative amount of ISK [...] million, without taking into account the
costs of clearing the plant in Akranes. During the preliminary phase, the Icelandic authorities have
corrected this figure, stating that some assets had been partly or incorrectly considered. The liquidation
value has been accordingly amended to ISK [...] million ('). Taking into account that the company was sold
for a price of ISK [...], the sales price was very close to the corrected liquidation value.

Nonetheless, at this stage, it cannot be determined whether this liquidation value of the company corres-
ponded to its market value. This is so in particular, because a liquidation value is the estimated value in the
event that operations cease. However, as already stated, the transaction took place on the condition that
production should continue.

Should the market value of 100 % of the State’s shares in Iceland Cement have been higher than the price
of ISK [...] paid by Islenskt Sement ehf, the State would have sold the company below its market price.
State resources within the meaning of Article 61(1) of the EEA Agreement would have been involved
because the State would have obtained a lower revenue than a private operator, acting on market terms,
would have got for the same assets.

If the National Treasury of Iceland had paid a higher price than their market value for the assets repur-
chased from Iceland Cement, State resources would also be consumed.

On the same day but in different agreements, the State was both the seller and the purchaser of these conc-
rete assets. Therefore, no State aid would be involved if the price of the assets remained the same in both
transactions.

Furthermore, Iceland Cement retains the right to use some of the assets located in Reykjavik sold to the
National Treasury, but does not pay anything for this right. The State is thus foregoing remuneration for
the use of its assets, which the company should pay under normal business circumstances. As already
mentioned above, there is a consumption of State resources within the meaning of Article 61(1) of the
EEA Agreement whenever the State foregoes income normally due.

At any time until 31 December 2009, the company has the right to reacquire certain properties and
ground rights in Reykjavik for a total of ISK [...] million, assuming full payment in cash. The replacement
value of these properties () had been estimated by an independent expert at approximately ISK [...]
million. Should Iceland Cement make use of this re-purchase price, the State might lose revenue if it sells
the assets for a price below their market value.

(") The assets repurchased by the State in Reykjavik and Akranes had been estimated at a lower value in the original
assessment of the liquidation value: ISK [...] million and ISK [...] million respectively. According to the information
submitted by the Icelandic authorities lately their value was ISK [...] million and ISK [...] million respectively.

(%) This estimation did not include the steel silo with accompanying equipment, air compressors, dryer and electric
equipment in a storage shed by the dock, quayside crane, piping in cement pipe casing, vehicle scale and accompa-
nying computer equipment. This estimation did not include tﬁe value of the land itself, of which 2 050 m? can appa-
rently also be acquired for this price.
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(b) Selective advantage

In order for Article 61(1) of the EEA Agreement to be applicable, the measure must be selective in that it
favours ,certain undertakings or the production of certain goods”. Moreover, it must confer on certain underta-
kings an advantage that reduces the costs they normally bear in the course of business and relieves them of
charges that are normally borne from their budgets.

The different measures identified in the various legal instruments mentioned above, in particular, the Share
Purchase Agreement between the Government of Iceland and [slenskt Sement ehf, and the Purchase
Contract between Iceland Cement and the National Treasury of Iceland, have been granted selectively to
either the privatised company Iceland Cement or to the buyer of the company, Islenskt Sement ehf.

Should it be determined that the transaction was not carried out on market conditions and that, accor-
dingly, State resources have been involved, Iceland Cement and/or [slenskt Sement ehf. would have received
an advantage within the meaning of Article 61(1) of the EEA Agreement. This would be so because either
their costs were reduced or they were paid a price for assets higher than their market value.

(c) Distortion of competition

In order for Article 61(1) of the EEA Agreement to be applicable, the measure must distort competition.
Undertakings benefiting from an economic advantage granted by the State which reduces their normal
burden of costs, are placed in a better competitive position than those who cannot enjoy this advantage.

Any advantage granted to Iceland Cement which reduces the costs it should normally incur, places this
undertaking in a better competitive position vis & vis the other market player in the Icelandic cement
market which does not receive this advantage. By definition, competition is distorted.

Furthermore, any advantage granted to the consortium of investors, Islenskt Sement ehf, at least in compe-
tition with the other investment groups which participated in the tender procedure employed by the
Icelandic Government for the acquisition of shares, also has the effect of distorting competition.

(d) Effect on trade

Finally, for Article 61(1) of the EEA Agreement to be applicable, the notified measure must have an effect
on trade between the Contracting Parties to the EEA Agreement.

The direct competitor of Iceland Cement in the Icelandic market is an undertaking located in another State
party to the EEA Agreement which does not produce cement in Iceland, but imports it from other EEA
countries into Iceland.

One of the companies participating in the consortium of investors who acquired Iceland Cement, is a
cement producer established in another country of the EEA. Other European companies were part of the
investors groups who participated in the tender to purchase the shares of Iceland Cement.

Accordingly, the measure affects trade between the Contracting Parties to the EEA Agreement within the
meaning of Article 61(1) of the EEA Agreement.

3. Conclusion

At this stage, based on the information submitted by the Icelandic authorities and for the abovementioned
reasons, the Authority has doubts about the classification of the notified sale and accompanying measures
as non-aid falling outside the scope of Article 61(1) of the EEA Agreement.

Consequently, and in accordance with Article 4(4) in Part II of Protocol 3 to the Surveillance and Court
Agreement, the Authority is obliged to open the formal investigation procedure provided for in Article
1(2) in Part I of Protocol 3 of the Surveillance and Court Agreement. The decision to open proceedings is
without prejudice to the final decision of the Authority.
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Should the Authority during this formal investigation procedure come to the conclusion that State aid has
been granted in the framework of the privatisation of Iceland Cement, it would like to note that the
Icelandic authorities have not provided any arguments and respective documentary evidence so far to
assess compatibility with the rules of the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in Article
1(2) in Part I of Protocol 3 to the Surveillance and Court Agreement, requests Iceland to submit its
comments and to provide all such information as may help to assess the aid measure notified, within two
months of the date of receipt of this Decision,

HAS ADOPTED THIS DECISION:

1. The Authority has decided to open the formal investigation procedure pursuant to Article 1(2) in Part I
of Protocol 3 to the Surveillance and Court Agreement regarding the agreements related to the sale of
100 % of the shares of the Icelandic State in Iceland Cement.

2. The Icelandic Government is invited, pursuant to Article 6(1) in Part IT of Protocol 3 to the Surveillance
and Court Agreement, to submit its comments on the opening of the formal investigation procedure
within two months from the notification of this Decision.

3. Other Contracting Parties to the EEA Agreement and interested parties shall be informed by the publi-
shing of this Decision in the EEA Section of the Official Journal of the European Union and the EEA
Supplement thereto, inviting them to submit comments within one month from the date of publication
of this Decision.

4. This Decision is authentic in the English language.

Done at Brussels, 20 December 2004.

For the EFTA Surveillance Authority

Hannes HAFSTEIN Einar M. BULL
President College Member



